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LABOUR & EMPLOYMENT DEPARTMENT 


NOTIFICATION 


The 1st July 2005 


No. 5487 – li/ 1(B )-60 / 2005 - L . E. - In pursuance of Section 17 of the Industrial Disputes 
Act , 1947 ( 14 of 1947), the Award , dated the 31st May 2005 in Industrial Disputes Case 
No. 217/1991 of the Presiding Officer, Labour Court, Bhubaneswar to whom the industrial 
disputes between the Managing Director, O.S.R.T.C., Cuttack and its Workman Shri Dhruba 
Charan Parida represented through the General Secretary, State Transport Employees 
Federation , Cuttack was referred for adjudication is hereby published as in the Schedule 
below : 

SCHEDULE 


IN THE LABOUR COURT, BHUBANESWAR 
INDUSTRIAL DISPUTE CASE No. 217 OF 1991 

Dated the 31stMay 2005 


Present : 


Shri P.K. Sahoo , O.S.J.S. ( Jr. Branch ) 
Presiding Officer, Labour Court 
Bhubaneswar. 


Between : 


First Party - Management 


TheManaging Director 
O.S.R.T.C., Cuttack . 

And 
The General Secretary 
State Transport Employees 
Federation , Cuttack . 


Second Party — Workman 


Appearances : 

For the First Party -Management 


Shri B. K. Pattnaik 
Labour Welfare Officer. 


For the Second PartyWorkman 


Shri J.K.Mohapatra 
Advocate. 
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AWARD 


The State Government in exercise of powers conferred by sub -section (5 ) of Section 12 
read with clause (d ) of sub -section ( 1) of Section 10 of the IndustrialDisputes Act, 1947 have 
referred the matter in dispute to this Court in the Labour & Employment Department memo 
No. 12618 -L . E., dated the 4th September 1991 for adjudication and Award . 


2. The terms of reference may briefly be stated as follows : 


“Whether the action of the management of O.S.R.T.C., Cuttack in transferring 
Shri Dhruba Charan Parida from Central Office to Divisional Office , vide order 
No. 21197 , dated the 7th July 1982 is legal and/or justified ? If not, what should be 
the details ? " 


3.Workman Shri Dhruba Charan Parida under the presentreference has challenged the 
legality and justifiability of the action of the managementof O.S.R.T.C., Cuttack ( in short the 
management) in transferring him from CentralOffice to DivisionalOffice vide order No. 21197 , 
dated the 7th July 1982. The positive and definite case of the workman is thathe was initially 
appointed as Peon in the office of the defunct Transport Controller, State Transport Services 
under the Transport Department of the Government of Orissa with effect from the 28th July 
1966. He was subsequently confirmed in the said post on the 28th July 1967. The O.S.R.T.C. 
was formed with effect from the 1st May 1974 under the Road Transport Corporation Act, 
1950. The State Government after formation of the O.S.R.T.C. issued general instruction 
under Section 34 ( 1) of R.T.C. Act, 1950 and accordingly a notification was issued by the 
Transport Department of the Government of Orissa vide their notification No.7205 - T, dated 
the 13th May 1974 stipulating therein the manner in which the conditions of the service of the 
employees of the S.T.S. will be regulated .As per the provisions contended in the aforesaid 
notification , dated the 13th May 1974 the permanent State Transport Employees were 
transferred to the Corporation and theywere treated to be on deputation of the Corporation 
till their retirement. By the time the workman was transferred to the Corporation Service , his 
status and cadre was of civil service unlike the temporary employees of the erstwhile S.T.S. 
and his cadre was also borne in the Head Office cadre . The workman continued to be in the 
cadre of Peon in the office of the GeneralManager (now Managing Director ). According to 
theworkman he being the General Secretary of the Class IV Employees Association of the 
Central Office of the Corporation was ventilating the grievances of the members ofClass IV 
Employees Association and thereby became an eyesore before the authority . In themeanwhile 
he had gone on leave by submitting leave application on the 28th April 1982,but to his utter 
surprise the leave application was refused by the management and he was called upon to 
explain his unauthorised absence . Accordingly he submitted his explanation but the authorities 
transferred him to the control of the DivisionalManager, O.S.R.T.C., Cuttack by changing his 
cadre which resulted in filing of a Civil Suitbefore the FirstMunsif, Cuttack who vide order, 
dated the 16th July 1982 in Misc . Case No. 157/1982 directed to maintain status quo . 
Thereafter the workman submitted his joining report on the 19th July 1982 before the Auditor 
before whom he was posted prior to his transferbut his joining report was not accepted by 
the authorities. Even the non -acceptance of his joining report was also not intimated to him . 
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Subsequently departmental proceeding was drawn up against him . Finally the Managing 
Director of O.S.R.T.C.issued an order requesting him to join in the office of the Divisional 
Manager on the condition that such transfer would not affect his service condition . Chances 
of promotion and his position in the gradation list would be intact and he would be in no way 
affected . Accordingly he joined in the office of the DivisionalManager on the 7th April 1984. 
Subsequenly he was transferred from the office of the Divisional Manager, Cuttack to the 
head office of the Corporation vide order, dated the 15th June 1984 and the proceeding 
drawn up against him for availing leave unauthorisedly was dropped . Themanagement 
sanctioned E. L. for 34 days from the 7th July 1982 to the 9th August 1982, H. P. L. for 
65 days from the 10th August 1982 to the 13th October 1982 and E.O. L. for 541days for the 
period from the 14th October 1982 to the 6th April 1984 in its memo No. 33367 , dated the 
19th September 1985 and he accordingly received all his legal financial dues. According to 
the workman his transfer from Central Office to the Divisional Office of the Corporation vide 
order No. 21197 ,dated the 7th July 1982 was illegal and unjustified and therefore hehas now 
prayed to get full wages for the period from the 7th July 1982 to the 6th April 1984. On the 
abovebackgrounds he now seeks industrial adjudication . Hence the reference . 


4. The management, on the other hand , entered its appearance and filed written statement 
opposing the claim of the workman . According to themanagement, the presentreference is 
not maintainable in view of the fact that the service condition had neither been changed nor 
affected due to transfer of the workman from the Central Office to the DivisionalOffice of the 
management vide oder No. 21197 , dated the 7th July 1982. Further it had not affected the 
cadre and seniority of the workman . It is further stated that the workman had applied for leave 
from the 28th April 1982 to the 11th May 1982 on personal ground and in fact remained 
absent from the 28th April 1982 without any sanction or approval. Subsequently he also 
remained absent unauthorisedly from the 12th May 1982 to the 30th May 1982. Such 
unauthorised absence led the management to initiate a departmental proceeding . 
Subsequently the departmental proceeding drawn up against the workman was dropped and 
the Title Suit filed by the workman before the learned First Munsif , Cuttack was also withdrawn . 
The leave from the 7th July 1982 to the 6th April 1984 was also sanctioned and the samewas 
also communicated to him . It is further averred that due to such transfer to the office of the 
DivisionalManager ( T ), O.S.R.T.C., Cuttack his cadre seniority and status were not affected . 
On the whole by such transfer the service condition was not changed or affected in anymanner. 
According to themanagementthe transfer vide order No. 21197 , dated the 7th July 1982 of 
the workman from the Central Office to the Divisional Office of the Corporation was legaland 
justified and therefore he is not entitled to the relief as prayed for. On the above backgrounds , 
the rejection of the claim of the workman has been prayed for by the management under the 
present reference . 

5. On the basis of the above pleadings of the parties , the following issues have been 
framed : 

ISSUES 
( i) Whether the action of the management of O.S.R.T.C., Cuttack in transferring 

Shri Dhruba Charan Parida from Central Office to Divisional Office vide order No. 

21197 , dated the 7th July 1982 is legal and /or justified ? 
( ii) If not, what should be the details ? 
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6. The workman in support of his case has examined himself as W. W. 1 and has 
relied upon the xerox copies of the documents marked as Exts. 1 to 21 respectively . On the 
other hand, themanagementhas neither examined any witness nor relied upon any document 
in support of its case . 


FINDINGS 


7. Issue Nos. (i) and (ii)—For better appreciation and adjudication of the dispute under 
reference ,both the above issues are taken up together. 


The perusal of the evidence of the workman clearly emerges that he joined in the 
establishment of themanagementin the year 1966 and his service was permanentin nature 
belonging to the Head Office cadre . On the 14th May 1974 , he came to O.S.R.T.C. on 
deputation . Buthe was transferred from Head Office cadre to the Audit Branch of Divisional 
Manager on the 7th July 1982. On hearing of his transfer he immediately filed a Suit in the 
Court of the First Munsif, Cuttack bearing T. S.No. 103/1982 . In Misc . Case No. 157/1982 
arising out of the said Suit the Court directed the parties to maintain status quo . Accordingly 
he joined on the 19th July 1982. Despite the order of the Court as the management did not 
implement the same he filed a petition for contempt. On receipt of the contemptnotice the 
management requested him for an amicable settlement and accordingly he was advised to 
submit a representation . Basing on his representation , management took a decision that his 
service condition would not be changed and he would be borne in the Head Office cadre . 
Thereafter he joined in the office of the Divisional Manager on the 6th April 1984 and after two 
months of his joining he was again transferred to Head Office on the 15th June 1984. The 
evidence of the workman further reveals that themanagement had initiated two disciplinary 
proceedings agaist him for non -compliance ofthe transfer order which was later on dropped 
by the management on the 13th April 1985. Thereafter he made a representation on the 24th 
May 1985 to regularise his leave period and on receipt of the representation the management 
assured to regularise the leave period after withdrawalof the said Civil Suit pending in the 
Courtof the FirstMunsif , Cuttack . The suit was accordingly withdrawn vide order, dated the 
23rd May 1985 of the Munsif , First Court, Cuttack under Ext. 21 but themanagementdid not 
approve and sanction the leave period . He therefore raised a dispute before the District 
Labour Officer, Cuttack but the conciliation proceeding initiated by the DistrictLabour Officer, 
Cuttack ended in failure and the matter was ultimately referred to this Court by the Government 
in the Labour & EmploymentDepartment for adjudication . During evidence the workman has 
duly proved the leave application , extension of leave, joining report, refusal of his leave 
application , representation , leave application , order passed in Misc . Case No. 157/1982 
arising outof T. S. 103/1982 , gradation list copy of the proceeding , copy of the dropping of 
the proceeding, representation , modification of the transfer order, joining report, 
representations, reply , dated the 27th June 1985 of themanagement, sanction ofE. L., office 
order, joining report representation , dated the 7th August 1986 original office copy of his 
joining report and the copy of the order, dated the 23rd August 1985 of the Munsif, First , 
Court , Cuttack regarding withdrawal of Title Suit No. 103/1982 marked as Exts . 1 to 21 
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respectively . The workman has not been cross -examined by the management due to its 
absence . 


8. From the above evidence available on record the principal issue thus appears as to 
whether the action of themanagement in transfering the workman from CentralOffice to the 
Divisional Office vide order No. 21197 , dated the 7th July 1982 is legal and /or justified . 


9. On the above scenario it would be most appropriate to refer to a decision ofour own 
Hon ble High Court reported in 58 ( 1984 ) CLT 536 in the matter ofRabi Chandra Panda Vrs. 
State of Orissa and others wherein Their Lordships have clearly observed that : 


“ Once the Government is shown to have the powers to transfer a Government 
servant, the Courts would be reluctant and disinclined to interfere with the exercise 
of administrative discretion by the Government since the administration is the 
best Judge and in the know of all relevant circumstances to determine as to the 
desirability or the propriety of any particularposting of a Government servant. But 
it is equally well settled that the Courts can interfere if the transfer is in violation of 
any legal provision or is otherwise mala fide . In a case where it is shown that 
there is no legal authority in the Government to transfer a Government servant, it 
is the bounden duty of the Court to interfere since the executive can only act in 
pursuance of the powers given to it by law . Normally the Government employees 
who are appointed to a particular cadre or establishmentwould have the range of 
their transferability determined within that cadre or establishment. Therefore, a 
person who is recruited to particular cadre can not be compelled against his 
wishes to give outside the cadre .” 


But in the present case , the workman has notbeen able to prove and establish thathis 
transfer from Central Office to Divisional Office vide order No. 21197 , dated the 7th July 1982 
was in violation of any legal provision or is otherwise mala fide . The workman has also led no 
evidence to prove and establish that due to such transfer from Central Office to Divisional 
Office his service condition was either changed or affected . No cogent material is also 
forthcoming to arrive at a conclusion thatdue to such transfer the status, cadre and seniority 
of the workman had been affected . There is also no evidence on record to prove that the 
establishment of the Central Office is distinct and separate from that of the Divisional Office 
of the management.On the whole, the workman has notbeen able to prove and establish that 
the Central Office and Divisional Office of themanagement are distinct and separate from 
each other and that such transfer from Central Office to DivisionalOffice had ever affected or 
changed the service condition , the status , seniority and cadre of the concerned workman . 
Themanagementon the other hand has specifically pleaded in its written statement that such 
transfer had in no way changed and affected the service condition as well as the status, cadre 
and seniority of the workman . Nowhere it has been proved by the workman that the transfer 
order No. 21197 , dated the 7th July 1982 was illegal and unjustified . Therefore , the stand 
taken by the workman can notbe accepted in absence of any positive and definite evidence 
to that effect. The evidence so far led by the concerned workman can notbe regarded as 
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sufficient evidence to arrive at a conclusion that the action of the management in transfering 
him from Central Office to Divisional Office vide order No. 21197 , dated the 7th July 1982 
was illegal and unjustified . In that view of the matter, the action of the management seemsno 
way illegal and unjustified . In the above premises, the workman is not entitled to the reliefas 
prayed for. 

The reference is thus answered accordingly . 


Dictated and corrected by me 


P. K. SAHOO 

31-5-2005 

Presiding Officer 
Labour Court, Bhubaneswar 


P. K. SAHOO 

31-5-2005 

Presiding Officer 
Labour Court, Bhubaneswar 


By order of the Governor 

D. MISHRA 
Under -Secretary to Government 


Printed and Published by the Director, Printing, Stationery and Publication , Orissa , Cuttack - 10 
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